





CASES 


ARGUED AND DETERMINED 
IN THE 
SUPREME COURT OF THE STATE OF GEORGIA, 
AT MILLEDGEVILLE, 
NOVEMBER TERM, 1850. 


Present—JOSEPH H. LUMPKIN, 
HIRAM WARNER, Judges. 
EUGENIUS A. NISBET, 





No. 41.—Cares C, Weexs anp Wire, plaintiffs in error, vs. 
ApraHAM SeEGo, administrator, &c. defendant. 


{1.] When a particular mode or manner is pointed out, for the disposition of 
the separate estate of a married woman, in the* marriage settlement, she 
cannot dispose of it in any other way, as where she had the power of dis- 
posing of her property by will, with the consent and approbation of her trus- 
tee: Held, she could not make a valid disposition of it by will, without the 
consent and approbation of such trustee. * 

[2.] Where one of several parties in a cause signs an appeal bond, with se- 
curity, and there are other parties who have failed to sign the bond ac- 
cording to law: Held, under the Act of 1839, that the appeal was good as to 
the party who had properly signed the appeal bond. 

[3.] Where a party makes application for letters of administration on the es- 
tate of a decedent, and his application is resisted by other parties claim- 
ing to havea will, the party making the application for the letters of admin- 
istration will be considered the promovant in the cause, and will be enti- 
tled to open and conclude the argument of the cause to the Jury. 


Appeal from Court of Ordinary. In Richmond Superior Court, 
June Term, 1850. Tried before Judge Starnes. 
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By a marriage settlement entered into 30th Dec. 1847, be- 
tween William Wiggins and Sarah McColler, the property of the 
latter was secured to a trustee for her sole and separate use— 
“the said William Wiggins, in no event, to inherit the same— 
with power to the said Sarah, notwithstanding her coverture, 
and with the consent and approbation of her said trustee, to sell, 
assign, transfer and devise, or either, all or any part of the said 
property at pleasure: Provided, always, that the said Abraham 
Sego shall not be liable in any way or manner for any loss, 
waste or mismanagement of said property not occasioned or com- 
mitted by him.” 

After the death of Mrs. Wiggins, Abraham Sego obtained 
temporary letters, and applied for permanent letters of adminis- 
tration on her estate. 

To this application, Caleb C. Weeks, in right of his wife, 
(formerly Amelia Atwell) filed objections, on the ground that 
the decedent died testate, propounded the following paper as 
her will: 


“ Greorera, Ricumonp County : 

Know all men by these presents, that I, Sarah McColler, of 
the County and State aforesaid, viewing the uncertainty of life, 
and the very great certainty of death, being about to leave Geor- 
gia, to travel to the State of Alabama (should I, the said Sarah, 
depart this life, and not return again) this is to make known to all 
who it may concern, that it is my will and deed, that Amelia At- 
well heir of all that I possess in my own right, which I leave in 
her possession. her 

SARAH * McCOLLER. 
mark 

Signed, sealed and delivered in possession of this 10th day of 
November, 1842. 

AmisTEAD FuLcHeERr. 

Davi G. SaLauisBury, J. P.” 


To the probate, objections were filed by Sego, and Jeremiah 
Atwell as one of the heirs. 
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The Court of Ordinary ordered the will to record, and an ap- 
peal was entered by Sego, with Jeremiah Atwell as security. 
The appeal bond was also signed by “ the heirs of Sarah McCol- 
ler by their attorney, Wm. R. McLaws.” 

On the trial in the Superior Court, plaintiff in error moved to 
dismiss the appeal, on the grounds— 

Ist. That there was no security given according to law. 

2d. That McLaws shows no authority for signing as attorney. 

3d. The parties to the case below are not parties to the appeal. 

The Court overruled the motion, and plaintiffs in error ex- 
cepted. 

Counsel for Sego then moved the Court to be allowed to open 
and conclude the case before the Jury. The Court held that he 
was the promovant, and so entitled. To this decision, the coun- 
sel for Weeks excepted. 

Counsel for Weeks, after the evidence was closed, requested 
the Court to charge, “ That if the Jury believe that, by the mar 
riage articles, Mrs. Sarah Wiggins had authority to dispose of 
and devise her personal property, the consent of the trustee was 
not necessary to make a will, executed by her, valid.” 

The Court refused so to charge, but, on the contrary, charged 
the Jury, “ That by virtue of the marriage settlement, Mrs. Wig- 
gins had no authority to devise the property, except by the con- 
sent of her trustee; and that if there was no testimony proving 
the consent of the said trustee, that they must find that she died 
intestate.” | 

To this charge, counsel for Weeks and wife excepted. 

On these several exceptions, error was assigned. 








Joun Scu ey, for plaintiff in error, cited the following author- 
ities: 

Liptrot, adm’r, vs. Holmes, 1 Kelly, 388. Jacques vs. The Meth- 
odist E. Church, 17 John. Rep. 577. Hill on Trustees, 272, 316, 


317, 422, 424, 425. Hulme vs. Tenant, 1 Bro. Ch. C. 16, 20. 
Essex vs. Atkyns, 14 Ves. 542. Standford vs. Marshall, 2 At- 


_ VoL Ix 26 
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kyns,.69.. 17 Ves. Jr. 365.. 1 Ball § Beatty,47. White § Sud. 
Leading ,Cases in Equity, 355, 182, ’7, 8, 191, 72. ' 





A. J. Mrter, for the defendant in error, submitted the follow- 
ing points : 


1st.. The. appeal from the Court of Ordinary was properly en- 
tered. yeti: 
2d. Sego being the applicant for administration, and-his appli- 
cation being contested, he was plaintiff below, and entitled to 
open and.also to conclude, as testimony was offered by the oth- 
er parties. fat” 

»o8d.''The paper: propounded, as the will of the decedent, was 
only: a-provisional contingent disposition” of the property she 
left in the possession of Amelia-Atwell, and became void on her 

‘return ftom Alabama. 1 Vesey, Sr. Rep. 189. Ambler’s Rep. 
557. -6 Vesey’s Rep. 607. | 

} 4th. If it were valid, as a will, it was revoked by the subse- 

quent marriage of the testatrix. 
5th. The power of disposition, conferred by the marriage set- 
tlement, could only. be exercised after the marriage. Sugden on 

Powers, 194, 349. 2 Term Rep. 684. 2 Browne’s Ch. Rep. 534. 
Chancery on Rights, 285. 2 Blk. Com. 497, 498. 

6th. That power must have been exercised in the mode au- 

thorized by the instrument giving it. Sugden on. Powers, 264, 
334. 3 Dess. Eq. Rep. 417. 1 Strobhait’s Eq. Rep. 27, 114. 
3 Johns. Ch. Rep. 77. 8 Leigh’s Rep. 20. 4 Yerger’s Rep. 375. 
2 Wharton’s Rep. 11. 1 Rawle’s Rep. 231. 9 Smede& Marshall’s 
Rep. 435. ; : 

- "7th: And the disposition should have been of the property 
specified in the settlement, or of the decedent’s estate generally; 
not of unspecified property in the possession of the legatee in 1842. 


By the Court.—W anne, J. delivering the opinion. 


- [1.] The first question which we shall consider in this case, is 
the power given by the marriage settlement to Mrs. Wiggins to 
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dispose of her separate property. The marriage settlement se+ 
cures the property to her sole and separate use, notwithstanding 
her intended coverture, and for that purpose it is conveyed’ to 
Abraham Sego, her trustee, with power to sell, assign, transfer 
and devise, or either, all, or any part of the property, at pleas- 
ure, with the consent and approbation of her said trustee. 

Sarah McColler (afterwards Mrs. Wiggins) made her will, dis- 
posing of her separate property to Amelia Atwell; by virtue of 
the power contained in the marriage: settlement, and the only 
question made by the record on this branch of the case is, as to 
the validity of the will, without the consent and approbation of the 
trustee. 

The Court below held, that the consent and approbation of 
the trustee was necessary to make the will valid, according to 
the terms of the marriage settlement ; whereupon the plaintiffs 
in error excepted. . It is insisted, on the part of the plaintiffs in 
error, that although there is a specific mode pointed out in the 
marriage settlement, as to the disposition of the separate proper- 
ty by will, yet that does not preclude any other mode of disposi- 
tion, unless there are negative words restraining the exercise of 
the power of disposition, but in the very mode pointed out. On 
the other hand it is contended, that according to the true intent 
and meaning of the marriage settlement, she was not to dispose 
of her separate property without the consent and approbation of 
her trustee, and that not having been obtained, the will is void. | 

That the authorities upon this question are greatly in conflict; 
is readily admitted; the cases, in the language of Chancellor 
Kent, are discordant in the application of their doctrines, and 
perplexingly subtle in their distinctions. 2 Kent's Com. 165 
This being an open question in this State, we therefore feel at 
liberty to settle it in conformity to sound principle and public 
policy. , 

If the deed of settlement restricts her power of disposition of 
that property to a particular mode, it is difficult to perceive, ac- 
cording to principle, why the prescribed mode of disposition 
should not be observed. When the parties stipulate, she may 
dispose of her property by will. It certainly cannot be under- 
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stood she may dispose of it by deed, or in any other manner she 
may think proper. -Ezpressio unius est exclusio alterius. The con- 
sent and approbation of the trustee was intended, in this case, as 
a restriction upon her power of appointment—it was the stipula- 
tion of the parties; and why should they not be bound by it? 
This construction, in our judgment, will best protect the rights of 
married women, and best effect the object of marriage settle- 
ments. Mr. Sugden, in his treatise, speaking of the execution of 
powers, says: “If, therefore, a writing is required, a disposition, 
by parol, will be invalid, although the property might, by law, 
be so disposed of. If the power is required to be executed by 
deed to be enrolled, the deed must accordingly be enrolled—if a 
particular Court be named, that Court must be resorted to. If 
the consent of particular persons be required, their consent must be 
obtained.” Sugden on Powers,211. 2 Kent’s Com.165. 2 Sto- 
ry’s Eq. 616, note. It was urged on the argument, by the coun- 
sel for the plaintiff in error, that the principle which must con- 
trol this case was settled in Liptrot vs. Holmes, 1 Kelly, 381. In 
that case, there was no restriction upon the right ofthe wife to 
dispose of her separate property in the marriage settlement, and 
therefore, the question was not considered nor decided in that 
case. In this case, the right of the wife to dispose of her sep- 
arate property is restricted by the express terms of the instrument. 
The power given to her by the settlement, is not that she may 
dispose of her separate property, generally, by sale, transfer or 
devise, but that she may do so with the consent and approbation of 
hertrustee. It was optional with the parties, when they entered 
into the settlement, to have imposed the restriction, or to have 
omitted it; but having imposed it by their contract, for good and 
sufficient reasons, doubtless, they must now be held bound by it. 
The fair and legitimate construction of the settlement is, that the 
intended wife should have the power to dispose of her separate 
property with the consent and approbation of her trustee. The 
fact, that it is stipulated she might dispose of it with the consent 
and approbation of her trustee, negatives the idea that she might 
dispose of it without such consent and approbation. We do not 
feel at liberty to reject the words, “ with the consent and approba- 
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tion of her said trustee,” as unmeaning: surplussage, but to re- 
gard them as a restraint upon her power of disposing of her sep- 
arate property, secured to her by the marriage settlement. The 
following cases dicide, that when a particular mode or manner 
is pointed out, for the disposition of a married woman’s separate 
estate, she cannot dispose of it in any other way. Morgan vs. 
Elam, 4 Yerger’s Rep. 375. Lancaster vs. Dolan, 1 Rawle’s Rep. 
231. Doty et al.-vs. Mitchell, 9 Smede & Marshall’s Rep. 4365. 
Methodist Episcopal Church vs. Jacques, 3 John. Ch. Rep. 77. 
It is true, the opinion of Chancellor Kent, in the last case cited, 
was overruled by the Court of errors in New York, but we think 
the opinion of the Chancellor is best sustained by principle and 
public policy, in regard to marriage settlements in this State. 
We do not intend to controvert the doctrine, that in a Court of 
Equity, a married woman, in respectto her separate property, is to 
be considered as a_feme sole, and may have an absolute dominion 
or power of disposition over it, unless her power of disposition be 
restrained by the marriage settlement under which she became entitled 
to such property ; but in this case, we hold that her power of dis- 
position of her separate property is restrained by the express 
terms of the deed of settlement, and that the consent of the trus- 
tee was necessary to give validity to the will. 

[2.] In regard to the motion to dismiss the appeal, which ¥ was 
assigned as a ground of error, it appears that Abraham Sego was 
an applicant for letters of administration on the estate of Mrs. 
Wiggins, which application was resisted. During the pendency 
of the application for letters of administration, it appears that 
other parties in interest were before the Court besides Sego. The 
appeal bond is signed by the heirs of Sarah Wiggins, by their at- 
torney, Wm. R. McLaws, and also by Abram Sego and Jere- 
miah Atwell, as security. The objection is, that McLaws has 
shown no authority to sign the bond for the heirs—concede that 
is so, and yet, the Court below did not err in refusing to dismiss 
‘the appeal. Abraham Sego was the party who made the appli- 
cation for the letters of administration, and was one of the parties 
who signed the appeal bond. By the Act of 1839, where there 
is more than one party plaintiff or defendant in a suit, and one 
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party desires to appeal, he is entitled to do so, although the others 
shall refuse or fail to enter an appeal. Hotchkiss, 601. Sego 
was entitled to the benefit of his appeal under the Statute, al- 
though the others may have failed to do so, in terms of the law. 

[3.] The other ground of error assigned to the judgment of 
the Court below is, that the Court permitted the counsel for Sego 
to open and conclude the argument to the Jury. 

Abraham Sego was the applicant for letters of administration 
on the estate of Sarah Wiggins, and his application ‘was resisted 
on the part of Weeks and wife, on the ground, that Sarah Wig- 
gins died testate. Abram Sego was the promovant in the cause, 
and it was Ais application for letters which Weeks and wife re- 
sisted, on the ground they had a will. Weeks and wife were 
not the promovants in the cause—they did not originate the 
cause by propounding the will of Sarah. Wiggins for probate. 
Had they have done so, and the other party objected to its pro- 
bate and record, on the ground that she had died intestate, then 
Weeks and wife would have been the promovants ; but inas- 
much as'Sego was the premovant in the cause, by making ap- 
plication for letters of administration, his counsel were entitled to 
open and conclude the argument to the Jury. 

Let the judgment of the Court below be affirmed. 
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No. 42.—Tromas Kent, plaintiff in error, vs. Jos Hunter, ex’r, 
&c. defendant in error. 


[1.] A writ of error does not lie from a voluntary non-suit. 


Debt. Warren Superior Court. Decision by Judge Baxter, 
October Term, 1850. 


This was an action against Job Hunter, “as executor of the 
last will and testament of Bryant J. Hunter.” Upon the trial, 
the plaintiff offered evidence to prove acts on the part of de- 
fendant, (ne unques executor being pleaded,) to show him an ex- 
ecutor de son tort. The Court rejected the evidence, on the 
ground that the facts proposed to be proven were not plainly and 
distinctly set forthin the declaration, as required by the Judiciary 
Act of 1799, but.decided, at the same time, that the party might 

amend, énstanter, “which the plaintiff declined doing, but pre- 
ferred a non-suit, which was granted. The plaintiff excepted 
to the decision, and submitted to a non-suit.” 

A motion was made to dismiss the writ of error, on the ground 
that no error lies where the party has voluntarily caused a non- 
suit to be entered. 


Cong, for the motion. 
L. STEPHENS, contra. 
By the Court.—Niszet, J. delivering the opinion. 


[1.] The motion to dismiss must prevail. A writ of error does 
not lie after a voluntary non-suit. This is not an open question 
with this Court, and if it was, we would, upon authority and 
principle, be compelled so to decide.’ The non-suit in this case 
was voluntary—it was granted upon the volunteer application of 
the plaintiff. .It was his act. The case is out of Court by the 
plaintiff’s motion. There was no necessity, whatever, for the 
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non-suit, because the Court permitted him to amend and proceed 
with his cause. He thought proper not to avail himself of the 
privilege of amending, but, in the language of the bill, preferred 
a non-suit. He now wants this Court not only to review the 
preceding decision of the Court.as to the evidence, but to cor- 
rect the wrong he has done himself by dismissing his suit, by 
re-instating his case. 

We are not here to correct errors of parties in managing their 
. causes, but errors of the Court in its judgments. Mott vs. Hill, 
adm’r,'7 Geo. R. 79. Dannelly vs. Speer, 7 Geo. R. 227. 





No. 43.—Samvet Giumer, plaintiff in error, vs. Sincteton W. 
ALLEN, defendant. 


[1.] There is no Statute in Georgia authorizing an agent to execute a forth- 
coming bond for property levied on by attachment. 

[2.] The defendant, by his demurrer, admits the ability of the plaintiff to sus- 
tain all the allegations in his declaration by proper proof. ‘ 

[3.] The plaintiff is not obliged to spread out his proof upon the record. 

[4.] If the declaration avers that the principal executed the bond, which is 
the subject of the suit, by his agent, it is sufficient. 


Debt, in Elbert Superior Court. Decision by Judge Baxter, 
September Term, 1850. 


This was an action upon a bond given by a claimant for the 
forthcoming of property, levied on by an attachment. The dec- 
laration alleged, that the bond was executed by “John B. Mar- 
tin, (the claimant,) signing his name by his agent, John C. Mar- 
tin,” and Singleton W. Allen. 

Upon the trial defendant in error, by counsel, demurred to the 
declaration, upon the ground that there was no Statute of the 
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State, authorizing an agent to execute a forthcoming bond in ca- 
ses of claim to property levied on by attachment, and because it 
did not appear that the agent had any written authority to exe- 
cute the bond. 

The Court sustained the demurrer, and plaintiff excepted. 


Cone and Van Devzen, for plaintiff in error. 
T. R. R. Coss, for defendant in error. 
By the Court.—Lumrxm, J. delivering the opinion. 


[1.] We are satisfied that there is no Statute in this State au- 
thorizing an agent to give a forthcoming bond for property levi- 
ed on by attachment. Still, we think that the Court erred in sus- 
taining the demurrer to the writ. 

[2.] The defendant, by demurring, admits the ability of the 
plaintiff to sustain all the allegations in his declaration, by prop- 
er proof. As, for instance, if the demyrrer is to a writ, as being 
within the Statute of Frauds, it concedes that the plaintiff can 
prove the promise, in accordance with the provisions of the 
Statute. 

[3.] In other words, the plaintiff is not obliged to spread out 
his proof upon the record. If the rule was otherwise, the de- 
fendant, by his demurrer, might cut off the plaintiff’s testimony, 
however sufficient it might be to make out his case. 

[4.] The declaration alleges, that the bond was executed by 
the principal through his agent. This averment is sufficient, 
and will entitle the plaintiff to recover, provided it be sustained 
on the trial by competent proof. 

Let the judgment be reversed. 


VOL Ix 27 
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No. 44.—Joun D. Txompson, plaintiff in error, vs. Tae State 
or Georeia, defendant. 


[1.] Where it appeared from the minutes of the Court of a particular day, 
that one of the Grand Jurors had been excused for the balance of the term, 
and, also, that a true bill had been returned, on the same day, by the Grand 
Jury against a defendant, in which the name of the excused Juror was in- 
serted: Held, that the minutes of the Court did not afford even presump- 
tive evidence that the bill of indictment was found by the Grand Jury, af- 
ter the excused Grand Juror had left the body of his fellow Jurors, and was 
not sufficient to quash the bill of indictment. 


Indictment, in Wilkes Superior Court. Tried before Judge 
Baxter, September Term, 1850. 


For the facts in this case, see the judgment of the Court. 
Barnett, represented by A. J. Minter, for plaintiff. 

Sol. Gen. Weems and Cong, for defendant. 

By the Court—Wanner, J. delivering the opinion. 


Two grounds of error are assigned to the judgment of the 
Court below in this case. 

[1.] First, because the Court refused to quash the indictment, 
on the ground, that it appeared on the minutes of the Court 
that Bowdrie, one of the Grand Jurors, had been discharged 
from further service on the Jury, during the term of the Court, 
and before the entry on the minutes of the Court of the return 
of the bill of indictment against the defendant. Second, be- 
cause the Court refused to continue the cause, on the statement 
of the defendant, that he expected to be able to procure the 
testimony of said Grand Juror, that he had been discharged 
prior to the finding said bill of indictment by the Grand Jury. 

We are of the opinion there was no error in the judgment of 
the Court below in refusing to quash the indictment. The entry 
on the minutes of the Court on the same day that a true bill 
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was found by the Grand Jury against the defendant, that one 
of the Grand Jurors, who had been sworn, was excused for the 
balance of the term, did not furnish even presumptive evidence 
against the presence of the Grand Juror at the time the bill 
was found by the body of which he was a member ; especially 
when the name of the Juror was inserted in the bill of indict- 
ment. Although excused, it was the privilege of the Juror to 
avail himself of it, or not, as he might think proper. We will 
not control the discretion of the Court below in refusing to 
grant the continuance of the cause. 
Let the judgment of the Court below be affirmed. 





